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CrarTs IpuCBsSYCHA TEOPSTUIHNM Ta IPAKTHIHUM IIpo0iieMaM BU3HAYCHHS (PyHKIIOHATEHOT CIIPSIMOBAHOCTI
JISTTBHOCTI CINIAYOTo Cyami. BuaineHo Tpu KpuMiHaIbHO-TIpoLiecyaibHi GPyHKIT cimiggoro cymai: GpyHKIis 3a0e3-
TIeYEHHSI 3aKOHHOCTI Ta 00TPYHTOBAHHOCTI 0OMEKEHHSI IIPaB Ta CBOOO YYaCHUKIB KPHUMIHAJIBHOTO POBAKEHHS
Ta IHIIHX 0Ci0; CyNOBHMI KOHTPOJIE; (DYHKILISI IIPOBEICHHS CITIAYMX JIil 3 METOIO 3a0e3MeYeHHs JOKa3iB.

Knrwwuoei cnoea: cnimunii cynis, TOBHOBaKEHHS, KPUMiHAIBHO-TIpOLIECyalbHa (YHKIISI, CyIOBHHA KOH-
TpPOJIb, 3a0€3MeYEHHS 0Ka3iB.

Bemyn. Hoswid KITK Ykpaian 2012 p. 3akpinuB icHyBaHHS HOBOTO cy0’ €KTa KpUMiHAIIb-
HOTO MPOBAPKEHHS — CJIIA40ro cyuai. Ciiquuid ey — e Cyyis Cyay Nnepiioi iHCTaHIii,
710 TOBHOBA)KEHB SIKOTO HAJICKHTH 31 ICHEHHSI CyI0BOTO KOHTPOJIIO 32 IOTPUMAaHHSM IpaB,
cBO0OJ Ta iIHTEpeCiB 0ci0 y KpUMIHAJIBHOMY MPOBA/KCHHI, Ta Y BUIAJKY, TepeadayeHOMY
crarrero 247 KIIK, — rojoBa 4u 3a Oro BU3HAUCHHSM IHIIMN CyIsI ATICISIIIHOTO Cymy
ABronomHoi PecnyOmiku Kpum, anensimilinoro cyny obnacti, Mict Kuesa ta CeBacrorio-
sist. Comiramid cyist (CItidi Cyijii) y Cy/ii nepiioi iHCTaHIi1 00upaeTbes 300paMu CyIIB 3i
ckiany cynai uporo cyay (m. 18 cr. 3 KIIK). KIIK Bu3HauuB cripssMOBaHICTh JisSUIBHOCTI
CIIITYOTO CY[MI SK «3IIMCHEHHS CyIOBOTO KOHTPOJIO 3a JIOTPUMaHHSAM MpaB, CBOOOX Ta
iHTEpeciB 0ci0 y KpUMiHAILHOMY MPOBA/KCHH1», THM CAaMUM IiATPUMABIIN HAHOIIBII MO-
LIMPEHY y JOKTPHUHI KPUMIHAIBHOTO MPOLIECyaIbHOTO MpaBa HAayKOBY MO3UILII0 MPO (QyHK-
LiOHANBHY CHPSMOBAHICTh AISIBHOCTI Cyay (Cyami) y AOCYI0BOMY MpOBaKeHHI. OfHaK y
JiTeparypi BKe CIYIIHO YKa3aHo, 10 TaKUH MiIX1Jl BUKIMKAE TIEBHI 3ayBaKEHHSI, OCKITbKH
came MOHSTTS «CYIOBOTO KOHTPOJIO» HE 3HAHIIIIO CBOTO aHI TEPMIHOJOTIYHOIO, aHi CyT-
TEBOTO BU3HAYCHHS SIK y BKa3aHil CTATTi, Tak 1 B3araji B HOPMax KpUMiHAJIbHO-IIPOLIECY-
anbpHOTO 3aKoHy [1, c. 311].

Jo npoOnemu BU3HAUYEHHS KpUMiHAJIbHO-IIpoLiecyanbHol QyHKUIl cyny (cyani) y mo-
CYJIOBOMY TIPOBaKCHHI 3BEpPTAIIUCS Taki BueHi, ik A3apoB B., Arronosa O., bo3zpos B.,
Bpunner B., Poranbceka B., T'amy3o B., I'yzena M., [likaproB 1., Maxopkin 1., KoBryn
H., Konoxonos M., Kypinsayk 1., Kynua M., JlazapeBa B., Manspenko B., ManiBnens
E., Msamzenens O., Myparosa H., Ilerpyxin I., [liBaenko B., Ilonemomko B., Poma-
HoB C., Pomantok b., Ps6nesa K., CaBenko M., Ckpumnina tO., Ctpynps O., Tapuuxo I.,
Tumenko O., Tymansuan A., Yenypuuit O., HopHoOyk B., llluno O. Ta iH., ogHaK €1u-
HOTO TiAXOAy MoA0 Bu3HaueHHs (PyHKIIT ado dyHKIiH cyny (Cyami) y A0CYI0BOMY IpO-
BaJKeHH1 He ckuianocs. [IpoGiemaruky moBHOBakEeHb Ta (PyHKLIOHATIBHOT CIPSIMOBAHOCTI
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TUSITTEHOCTI CITiA90TOo CyuIi B YKpaini po3rsiaanu bopryk B., Iapkyma A., ['pomreswii O.,
Hinenxko O., Joopsacskwii B., Hsuyk C., €3epcbkuii P., Katkosa T., KoBansosa H., Mars-
penko B., Mapkym M., Mapuak B., Muxaiinenko O., Mimenxko C., Cu3a H., [Tamumayxk I1.,
Ckpumina 0., Tkaayk O., Tymanmsan A., HoproOyk B., Llmmo O. Ta iH.

Buxnao ocnosnoco mamepiany. SIk ysiBIS€TbCsI, IOBHOBAKEHHS CJILIUOTO CyIUIl BUXOIATH 3a
MeX1 3MIHCHEHHS TUTBKH CYZOBOTO KOHTPOITIO, a (DYHKITIOHAIBHA CIIPSIMOBAHICTh HOTO MisTh-
HOCTI, BPaXOBYIOUYH HasiBHI Y HHOTO MOBHOBA)KEHHsI, HE € MOHO(YHKITIOHATEHOTO0. Came ToMy Me-
TOIO TIi€T CTATTI € BU3HAYEHHS (PyHKITIOHAJILHOI CIIPSIMOBAHOCTI ISUTHHOCTI CILTIOTO CYII Y J10-
CyZIOBOMY IPOBA/PKEHHI Ha OCHOBI KJ1ack(ikallii HOro rmoBHOBAXKEHB 3a MPEIMETHUM KPUTEPIEM.

e mo mpuituaTTs HoBoro KIIK Ykpainu BueHi kitacugikyBav MOBHOBAKEHHS CJTiTIO-
ro cyuii [2, ¢. 68, 83]. Ilpu nibomy Ckpurina FO. B. cTBepkye, 1110 nporecyaibHa (hyHK-
ISl CITYOTO CY/JII XapaKTepU3y€eThCs MEBHOIO CHENU(IKOI0 1 Moke OyTH BHU3HAYCHA SIK
3a0e3TeYeHHS 3aKOHHOCTI i 00TPYHTOBAHOCTI 0OMEKEHHSI KOHCTUTYIIIHHUX TIpaB i CBOOO.
naronuHy. 3 11 MOy, BOHA BKJIFOUAE 2 €JIEMEHTH (HAPSIMKH) JISUTBHOCTI CIIIYOTO CYJIIi:
(1) oxopoHy mpaB i cBOOO/ JIIOMUHH IIISIXOM MPEBEHIIiT, TOOTO HEJOMYIICHHS 1X MPOTH-
NPaBHOTO Ta HEOOIPYHTOBAHOTO OOMEKEHHS; (2) 3aXHCT MpaB 1 CBOOO JIIOAWHH, TOOTO 1X
BiZTHOBIICHHS Y BUMAaAKY mopyuieHHs [2, ¢. 60-61]. Touka 30py mpo 31iHCHEHHS CIiUUM
CYIUICI0 KpUMIHAIBHO-TIpoIIeCcyaibHOl (DYHKIIIT 3a0e3MeueHH] 3aKOHHOCTI Ta 00IPyHTOBA-
HOCTI OOMEXEHHSI KOHCTUTYI[IHUX TIPaB 1 CBOOO/I JIFOJAMHU Ha JOCYJOBOMY ITPOBAPKEHHI
y KpUMIiHaJbHIN crIpaBi 0OIPyHTOBY€EThCA 1 iHIIMMHU BueHUMH [3; 4, c. 313].

Cuza H. I1., ananizyroun HoBuii KITK 2012 p., moxinsie mOBHOBaXEHHS CIIIYOTO CYI-
Il Ha I’STh TPYII, 3aJIE)KHO BiJ 3MICTY 1 XapakTepy MUTaHb, BUPILICHHS SIKUX BiHECEHO
3aKOHOM JI0 KOMIIETEHI] CJIiuoro cyndi: 1) BUpIlIeHHS NUTaHb MPO 3aCTOCYBaHHS 3a-
XOJiB 3a0e3MeyeHHs] KPUMiHAIBHOTO MPOBAKEHHS; 2) BUPILICHHS MUTaHb MPO MpPOBE-
JEHHS CHiayux (PO3LIYKOBMX) [MiH; 3) BUpILICHHS NMUTaHb NPO MPOBEICHHS HETJIaCHUX
ciiguux (PO3UIyKOBUX) Iiif; 4) po3mIsiA CKapr Ha pilleHHs, Aii 4u Oe3MisUIbHICTD CIIiAY0-
ro abo MpoKypopa Iij Yyac JOCYAOBOTO PO3CIiAyBaHHS; 5) BUPILICHHS HIIUX MpPOLECY-
QIBHUX MHTaHb, 110 NOTPEOYIOTh HEyNepeaKeHoro po3rsiay [5]. BpaxoByloun 3aranbHe
BH3HAUCHHS KPUMiHAJIBHO-TIPOLECYaIbHUX (DYHKIIN SIK OCHOBOMOJOKHHUX IMiJCHCTEMHUX
BUIB (4aCTHH KOMIIOHEHTIB, HAIIPSIMKiB) KPUMiHAJIBHO-TIPOLIECYaIbHOT AiSTIBHOCTI, BUCHA
CTBEPIUKYE, IO 3a0e3MeUeHHsI 3aKOHHOCTI Ta 00IPYHTOBAHOCTI OOMEXEHHS KOHCTUTYLIIH-
HUX TpaB i cBOOOJ JIOAMHHU Ha JOCYIOBOMY IIPOBAUKEHHI MO0 KPUMIHAJIBHINA CrIpaBi 0Xo-
IUTIOETHCSI TOHATTAM (DYHKLIT CyZIOBOr0 KOHTPOJIIO Y KpUMiHAJILHOMY Tiporeci [5].

I'powreBwmii FO. M. ta Tymansau A. P. narote HacTynHy Kiacudikaliio MOBHOBaKEHb
CJIITYOTO Cy[Ai 3a 1X MpOoLeCyatbHOIO CIIPSIMOBAHICTIO: TIOBHOBAKEHHS TIPH 3aCTOCYBaHH1
3ax0[iB 3a0e3MeueHHs] KPUMIHAIBbHOTO MPOBAIKEHHS Mij Yac IOCYAOBOIO PO3CIidyBaH-
HsT; IOBHOBYXEHHS MPHU NPOBEICHHI MPOIECYANbHUX JIiid, 0 0OMEXYIOTh KOHCTUTYIIIHHI
IpaBa JIOWHU; TOBHOBAXEHHS MPH PO3MIIA/I CKapr Ha pimeHHs, 1ii abo Oe3disuIbHICTh
OpTraHiB OCYJOBOTO PO3CIiAyBaHHS YW MPOKypopa IMiJ Yac JOCYAOBOIO PO3CIiayBaHHS;
IHIIII TTpoliecyanbHi TOBHOBAKEHHS CIITYOTO CY/Ii, CITPSIMOBaHi Ha 3a0e3TeYeHHS Mpolie-
CyaJbHHX TpaB Cy0 €KTiB KPUMIHAILHOTO IPOBa/KeHHS [6, ¢. 116-117].

Jis 4iTKorO BHM3HA4EHHS Ta OOTPYHTYBaHHS MOHO(YHKIIOHAJIHFHOCTI a00 TMOmiQyHK-
[IOHAJIFHOCTI CTIPSIMOBAHOCTI AisTBHOCTI CIIYOTO CY/Ii CITijl HacaMIiepe | KiacuQikysa-
TH HOr0 OBHOBAKEHHSI 32 IPEAMETHUM KPUTEPIieEM.
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JloCImi Ky Tour TIOBHOBAYKEHHS CITITIOTO CYIl Y KpUMiHATEHOMY poBapkeHHi 3a KITK
VYipaian 2012 p., iX MokHa KIacu(iKyBaTH 3a IPEIMETHUM KPUTEPiEM Ha HACTYITHI TPYIIH:
1) mo3BiTBbHI MOBHOBAXCHHS (TIOB’s13aHi 13 BUPIIMICHHAM IMUTAHb PO TMIPOBEICHHS CITITUNX
(po3uryKOBHX) MTiH, IKi 0OMEKYIOTh KOHCTUTYIIIHHI ITpaBa 0coou (cT. 166, 1. 2 cT. 234, 4. 2
cT. 237,4. 5 ct. 240 KIIK Ta iH.); 2) moBHOBaKCHHSI 13 3a0€3IEUCHHS 3aKOHHOCTI Ta 00TpyH-
TOBaHYOCTI 3aCTOCYBAHHS 3aXOJ(iB KPUMiHAJIHHO-IIPOIIECYaTHFHOTO IPUMYCY; 3) TTOBHOBA-
JKEHHSA 13 37[IICHEHHSI CyI0BOTO KOHTPOJIO (Y By3bKOMY 3Ha4eHHi); 4) MOBHOBAKEHHS 13
3a0e3redenHs JOKa3iB y KPUMIHAIBHOMY MPOBA/KEHHI; 5) MOBHOBAaXXEHHS, MOB’sA3aHi 13
MDKHAPOIHUM CITIBPOOITHUIITBOM; 6) TOTTOMI>KHI TTOBHOBa)KEHHSI.

SIK BUITHO, Y OKpEMY TPYIy BUJILJICHO MIOBHOBXKEHHS 13 3[IICHEHHS CYIOBOTO KOHTPO-
J110 (Y By3bKOMY 3HaueHHi, mopiBHsHO 13 1. 18 ¢T. 3 KIIK), sikuii y 11bOMy acrieKTi MOKIIMBO
BU3HAUUTH SIK 3/1HCHIOBAHY Y BCTaHOBJICHOMY KPHUMIHAJIBHUM INPOIECYIbHIUM 3aKOHOM
MOPSIKY ASUTBHICTB CITIIYOT0 Cy/JII 3 PO3IIISLY Ta BUPIIICHHS CKapT Ha Jii, 0e31isIbHICTD,
PIIIEHHS CJTITY0TO, IPOKYPOPa, a TAKOXK MEepeBipKa CIITUUM CYIJICIO 3aKOHHOCTI pillleHHS
PO MPOBAKEHHS TIporiecyaibHoT jii. L{i mOBHOBaXKEHHS BKIIIOYAIOTh y ceOe: BUPIIICHHS
CKapr y4yacHHMKIB KpuMiHaibHOTO poBakeHHs (cT.cT. 303-307 KIIK); nepeBipky miacran
JUTSI IPOHUKHEHHSI 10 JKUTJIA UM 1HIIOTO BOJIOIHHS 0cO0M 0e3 yXBaju Ciiidoro cyi (4. 3
cT. 233); mepeBipKy MiJICTaB A7l IPOBEJCHHS HETJIACHOT CITi 401 (PO3IIYKOBOT) Jlii y BUHST-
KOBHMX HEBIIKJIAHUX BUMaakax (4. 2, 3 cr. 250).

o cTocyeThcsi MOBHOBaXKEHB 13 3a0e3MeueHHs JJOKa3iB («ICTOHYBaHHS J0Ka3iBy, 3a
BuciosieHHsM B. Tounnocwkoro oo ct. 225 KIIK [7]), To BOHU 0B’ s3aHi i3 HalaHHSIM
CIIITYOMY CyAJIi TOBHOBAYKEHb CaMOCTiHHO 30Mparu (akThuHi AaHi (i BOHU MOXYTb OyTH
BUKOPHCTaHI SIK JOKa3u y CyJI0BOMY NPOBaKeHH1) Ta 3abe3reuyBaT IPOBEACHHS JICSIKUX
CIIYUX Jil 32 KJIOMOTAaHHSIM CTOPOHU 3aXHUCTy AJIS 3a0e3MEeUCHHS peatizalii MpUHIHUITY
3MarajbHOCTi. KpiM TOro, cripsiMOBaHICTh IUX MOBHOBA)KEHb caMe Ha 3a0e3MeYeHHS J10-
Ka3iB yKasye Te, 0 (PaKTUYHI JaHi, 10 OTPUMAaHI CJITYUM CYIICIO MPH JOIUTI, € JJOKa-
3aMH 1 MOKYTh OyTH BHKOPHCTaHI pU OOIPYHTYBaHHI BUPOKY (IIpH yXBaJICHHI CyJJOBOTO
pilleHHs 3a pe3yJbTaraMy CyJOBOTO PO3IVISLy KPUMIHAIBHOTO MPOBAIKEHHS CYyI MOXKE
HE BpaxyBaTH JI0Ka3H, OTpuMaHi B nmopsiaky ct. 225 KIIK, numie HaBiBIIM MOTHBH TaKOro
pimenss — 4. 3 ct. 225 KIIK; cyn Moxe oOrpyHTOBYBaTH CBOI BUCHOBKH JIMIIE Ha IOKA3aH-
HSIX, SIKi BiH Oe3M0CepeaHbO CIIPUAMAB i Yac CyJ0BOTrO 3aciiaHHs a00 OTPUMAHUX y I0-
psaky, nependoadeHomy crarrero 225 KIIK — 4. 4 ct. 95 KIIK). Lle, 6e3ymMm0oBHO, cTOCY€EThCS
TUTBKY MIPOBEACHHS CIIIYNM CYIJICI0 TOMUTIB. TaKUM YHHOM, JI0 TIOBHOBa)KEHB CJI1T40T0
cyni i3 3a0e3neueHHsl JOKa3iB CIiJl BIJIHECTH: JOMHUT CBiJKa, MOTEPIIJIOTO IiJ| Yac Jo-
CYZIOBOTO PO3CHimyBaHHS B cymoBomy 3acimanHi (cT. 225 KIIK); 3amyueHHs excriepra 3a
KIJIOTIOTAaHHSM CTOPOHU 3aXHUCTY (CT. 244); BUPIIIICHHS MUTAHHS PO BUKOPUCTaHHS iH(OP-
MaIlii Mpo 03HaKH KPUMiHAJIBHOTO MTPABOMOPYIIICHHS, OTPUMAHOI B Pe3yNbTaTi IPOBEIeHHS
HernmacHoi ciiuoi (po3IIyKoBoi) JIii, B IHIIOMY KPUMIiHAJIBHOMY MIPOBa/DKEHHI (CT. 257).

Takum YUHOM, Y IIJIOMY CIIiJ] IIOTOMUTHCS 13 TUM, IO CIiAYUN CyIIg Mae 3HAYHO O1Tb-
I1Ie TIOBHOBaYXeHb, HIK 3/IIHCHEHHS CYI0BOTO KOHTpOio [1, c. 314].

JiiicHo, 3 yciel AisSUTBHOCTI Cigoro cyaal KOHTpoJdeM (3 TIEBHUMH 3ayBa)KCHHSIMH)
MOJKHA Ha3BaTH JIUIIE PO3TIISA] CKapT Ha Aii, 0e3MisIIbHICTb, PIIIIEHHS CITiTI0T0, TPOKypopa
Ta TEePeBipKy MiICTaB IS MPOHUKHEHHS JI0 )KUTIIAa YX 1HIIOTO BOJOMIHHS 0CO0H 0e3 yX-
BajM ciimyoro cyani (4. 3 cr. 233); mepeBipKy MiJCTaB I MPOBEIEHHS HEIIACHOI CIijI-

305



[ oesioxk 1. B.

401 (pO3MIyKOBOT) il BUHATKOBUX HEBIAKIAMHUX BHMAIKax (4. 2, 3 c¢t. 250). Hi qo3BimbHI
TTOBHOBAXCHHSI, Hi 3a0€3MeUeHHS 3aKOHHOCTI Ta OOTPYHTOBAHOCTI 3aCTOCYBAaHHS 3aXOiB
KPUMIHAJIBHO-TIPOIECYaTbHOTO MPHMYCY O3HaK KOHTPOIIO (y HOro 3araJbHOIPaBOBOMY
pO3yMiHHI) HE MaIOTh.

Y niTepatypi CITyITHO BiI3HAYAETHCS, IO JOKJIAMHINA aHAI3 JISUTHHOCTI CYIy B CTail 10Cy-
JIOBOTO CITIZICTBA CBITYUTH, IO CYJI 3/IFCHIOE HE JIUIIIE TA HE CTUTHKU OXOPOHY 1 3aXHCT KOHCTH-
TYIIHHMX TIpaB 0ci0, AKi 0epyTh y4acTh y KPUMIHATIBHOMY CYAOYHMHCTBI, a pealtizye OKpeMy (ca-
MOCTIiHY) (DYHKITIFO KOHTpOIT0. OCTaHHS MOJIATae y TIEPEBIPIT 3a CKapraMu YIaCHUKIB ITPOIICCY
MPOLIECYaTbHUX il Ta PillieHb 0Ci0, SKI 3TIHCHIOIOTH IPOBADKEHHS Y CIIpaBi [8, ¢. 65; 9, ¢. 154].

Crig miaTpuMaTH TOUKY 30py PO pi3HYy MPaBOBY MPHPOLY HAMPSIMIB JAiSUTBHOCTI CyILy
(3a KIIK 1960 p.) Ta cmiguoro cyaui y A0ocyqoBoMy IpoBakeHHi. CynoBa JisibHICTh Y
JOCY/IOBOMY TPOBa/DKECHHI € TEBHOI0, HEOJHOPIHOI 32 CBOEIO TPABOBOKO TPHUPOJIOI0
JISUTBHICTIO, SIKa 3HAXOIUTh CBiil IPOSIB Y IEKIJTBKOX HAIpsMaXx, sIKi € KpUMIHATIbHO-TIPOIIe-
CyaJlbHUMH (DYHKIIISIMH CJTITIOTO CYIL, @ caMe: QyHKIIiT 3a0e3MeYeHHs 3aKOHHOCTI Ta 00-
IPYHTOBAHOCTI OOMEKEHHS NPaB Ta 3aKOHHUX CBOOO] YYaCHHKIB KPUMiHAIBHOTO TPOBA/I-
JKSHHSI Ta IHIIUX 0Ci0 (POSIBISIETHCS Y T03BUIBHUX TTOBHOBAKEHHSIX TA TOBHOBAYKEHHSX 13
3a0e3MeYeHHs] 3aKOHHOCTI Ta OOTPYHTOBAHOCTI 3aCTOCYBAaHHS 3aXO/(iB KPUMiHAIBHO-TIPO-
LIECYaJTbHOTO TPUMYCY ); CYJIOBOMY KOHTPOJTI (1[0 MPOSIBISIETHCS Y IOBHOBAXKCHHSIX 13 BUPI-
LICHHS CKapr yYacHUKIB KpUMiHaIbHOTO npoBapkeHHs (cT.cT. 303-307 KIIK); nepesipui
MiJICTaB JUIS TPOHUKHEHHSI JIO )KHUTJIA YM 1HIIOTO BOJIOJIHHS 0coOM Oe3 yXBajiH CIIiT40r0o
cynai (4. 3 cr. 233); mepeBipii miACTaB sl MPOBEACHHS HEMIACHOI CITi 401 (PO3UIYKOBOT)
Jli1 BUHSATKOBHUX HEBIJKIaIHUX BUMaaKax (4. 2, 3 ct. 250)); dhyHKIil IpoBeIeHHS CIIiTIUX
Iii 3 MeToro 3a0e3MeYeHHs T0Ka3iB.

Buninenns okpemo QyHKIii 3a0e31eueHHs 3aKOHHOCTI Ta 0OTpyHTOBaHOCTI 0OMEKeH-
HS TIPaB Ta 3aKOHHUX CBOOOJ YYaCHHKIB KpUMiHAJIILHOTO MPOBAPKEHHS Ta 1HIINX OCi0 Ta
(GyHKLIT CyTOBOro KOHTPOJIIO OOIPYHTOBAHO Pi3HOIO MPABOBOIO MPUPOIOI0 TOBHOBAXKEHb
ciiguoro cyani. Tak, 3a KJIONOTAaHHAMH CIAYOTO MPOKYpOpa CIiTUUi CyAas MOXKe JaTh
JO3BUI Ha MPOBAKEHHS MEBHOI MpolLeCcyaabHOI Aii, MPOBaIUTH AKy OymyTb came CIij-
YHid, TIPOKYPOP, CHiBPOOITHUK ONepaTuBHOTO migpo3aity. L{fo AisubHICTE HE MOXHA Ha-
3BaTH KOHTPOJIEM, OCKUJIBKM Ha €Talli po3MIsSAy Ta BUPILICHHS KJIOMOTAHHS 1€ HE iCHY€
Ti€l OisUTBHOCTI, IKY MO’KHA KOHTPOIIOBAaTH, 8 KOHTPOJIb, SIK YSABIISETHCS, MOXKE OyTH JIMIIE
HACTYIHUM, 10 BHIUIMBAE 3 03HAKH 30BHIIIHOCTI KOHTpouto. Lle crocyeTbes 1 moBHOBa-
JKEHb 13 3a0€3MeYeHHS 3aKOHHOCTI Ta 0OIPYHTOBAHOCTI 3aCTOCYBAaHHSI 3aX0/(1B KpUMiHAJIb-
HO-TIPOIIECYATEHOTO TIPUMYCY, sIKi TaKOK MaroTh MONepeqHid xapakrep. TakuM YuHOM,
O3HaKa MONEPEHHOr0 ad0 HACTYITHOTO XapakTepy MisTIBHOCTI CIIIYOrO Cy/Il A03BOJISE,
TO-TIepIIle, CTBEP/HKYBATH PO PEaTi3allifo CIITYNM CYIICI0 OKpeMoi QPyHKITiT 3a0e3medeH-
HSI 3aKOHHOCTI Ta OOTPYHTOBAaHOCTI OOMEKEHHS TpaB Ta CBOOOJ yYaCHHUKIB KpUMiHAIb-
HOTO TMPOBA/PKEHHS Ta 1HMIMX OCi0 (IO TPOSIBISETHCS Y TO3BUIBHUX TTOBHOBKEHHSIX Ta
ITOBHOBAXCHHSAX 13 3a0e3MeueHHs 3aKOHHOCTI Ta OOTPYHTOBAHOCTI 3aCTOCYBaHHS 3aXOiB
KpUMiHAJIBHO-TIPOIIECYaTFHOTO MTPUMYCY), 1 BiIMEXKYBaTH 11 BiJl QyHKIIi1 CyTOBOTO KOHTPO-
JIF0, OCKUTBKY BiJTIOBIHI CYZIOBO-KOHTPOIBHI MTOBHOBAKEHHSI 3aBXKAM MAIOTh HACTYITHUI
XapakTep i OB’ s3aHi i3 OIIHKOIO i, 0€3MisITPHOCTI Ta PillieHb, 10 BXKe Oy 3/iiCHEH].

Oxpemo ciif 3ynmuHATHCS Ha (DYHKIIT MTPOBEACHHS CIITYMX Aii 3 METOI0 3a0e3IedeH-
Hs noka3iB. [loBHOBaxkeHHs ciiggoro cymai 3a ct. 225 KIIK 2012 p. Cuzoro H. I1. gormt
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CBiJIKa YX TIOTEPITIIOTO B CYIOBOMY 3acCiaHHi, 32 KJIOMOTAHHSIM CTOPOHH KPUMIHAIBEHOTO
MIpoBaKEHHS (CT. 225), Ta MOpyUCHHS IPOBEIACHHS EKCIIEPTHU3N EKCTICPTHIH YCTAaHOBI, EKC-
mepTy abo eKcIiepTaM 3a KIIOTIOTAHHSIM CTOPOHH 3aXHUCTy (4. 3 cT. 243, cT. 244) BimHECEHO
JI0 TIOBHOB)KCHb BUPIIICHHS MUTAaHb TIPO MPOBEACHHS CIIAUNX (PO3NIyKoBHUX) mii [5]. P.
€3epchKuii BUPILICHAS MMTAaHb PO BU3HAHHS OTPUMaHUX (DAaKTUIHHUX TaHUX JOITYCTUMH-
MH JJOKa3aMH1 BiTHOCUTH JO IHIITUX ITOBHOBAKECHB CITiA90r0 cynmi [4, c. 313].

OnHax, K ySBISETHCS, MOKJIMBO BUIUICHHS IIOBHOBAXXCHB 13 3a0€3MEUCHHS TOKA3iB y
OKpeMy KpUMiHATHHO-TIPOIIeCYaTbHY (PYHKIIIIO CITi90To cymi. Lleit HanpsiMOoK JisTbHOCTI
CJIITYOT0 CY[Il Mae crerudiuHuil npeaMer — 3a0e3MeUeHHs TOMyCTUMOCTI J0Ka3iB i3 Me-
TOI TX BUKOPHCTAHHS Y CYOBOMY IPOBaJKCHHI. SIK yKa3yBajocCs BHUIIE, IICH HAIPSIMOK
JUSUTBHOCTI OB’ sSI3aHKM 13 HaJJaHHSIM CJIITYOMY CY/JIi TIOBHOBa)KECHb CAMOCTIHHO 30UpaTu
¢daxTryHi AaHi (i BOHM MOXYTh OyTH BUKOPHCTAHI SIK JIOKa3W y CyJJOBOMY NPOBaPKEHHI)
Ta 3a0e31e4uyBaTH MPOBEACHHS JICAKUX CITIIUMX JIiH 32 KJIOTIOTAHHSIM CTOPOHH 3aXHCTY JJIs
3a0e3redeHHs peasizallii NPUHIUIY 3MarajibHOCTi. CyTHICTh TIOBHOBAXKEHB CJIIUOTO CY/I-
Ji 13 3a0e3eUeHHs I0Ka3iB MOJISIrae y TOMY, IO CIILTYHEA CYIsl 0COOUCTO MPOBOIUTH CIIiJI-
4y 110 a00 BU3HAE HEOOX1THUM T MPOBEJCHHS JJIs 3a0€3IICUCHHSI OTPUMAaHHSI JIOKa3iB, SKi
HE MOXXYTbh OyTH OTPHUMaHi CTOPOHAMH YU CTOPOHOI0, 200 iX oTpUMaHHs yTpyaHeHo. [1pu
LOMY MPOTOKOJIM JIOIHUTIB, MPOBEICHUX CIIIYUM CYJJICIO, € CYJJOBUMH JIOKa3aMH 1 BUKO-
PHUCTOBYIOTBCS Y CYIOBOMY PO3IJISiIL, Y TOMY YHCII IPH OOTPYHTYBaHH1 CYIOBOTO PillICHHS.
[ToniOHI MOBHOBaXXEHHSI Y CY//Il B JIOCYIOBOMY IPOBA/KCHHI ICHYIOTh 1y 1HIIUX KpaiHaX,
Hanpukiaa, y Himeauusi.

CKJIaJIHO TIOTO/IUTHUCH 13 BITHECEHHSIM [IUX TIOBHOBAKEHb JIO IIOBHOBAKEHb BUPIIICHHS
MUTaHb PO MPOBEACHHS CIIIAYMX (PO3UIYKOBHUX) [iif [5], OCKUTBKH METOIO iX € He mepeBip-
Ka 3aKOHHOCTI 1 OOTpyHTOBAHOCTI TIOTCHIIIMHUX 00MEXKEHb MpaB 1 CBOOO/, K IIe MaE MiCIIe
PO3IIISAIi Ta BUPIICHH] KJIIOTIOTaHb PO OOIIYK KUTIIA YU IHIIOTO BOJIOAIHHS 0CO0H (4. 2 CT.
234); onisj )KUTIIA UM IHIIOTO BOJIOAIHHS 0co0u (4. 2 cT. 237); chigunii eKCIePUMEHT, 110
MPOBOANTHCS B JKUTII UM 1HIIOMY BOJIOAIHHI ocoOu (4. 5 cT. 240). MeToro 1ux ABOX Hpo-
LeCyabHUX /il — JJOMUTY CBijKa, MOTEPIIUIOTO Y MOPSAKY CT. 225 Ta 3ajydeHHs eKcIepTa
— € HE OXOpOHA TpaB 1 CBOOO]] YYaCHHUKIB KPUMIHAIBHOTO TPOBAKCHHS, a 3a0e31eUeHHS
MOJKJIMBOCTI TIOJIAaHHS JIO CY/Ly IOIMYCTHUMHUX JOKa3iB, MOaHHS SKUX Y MaOyTHhOMY Oy/ie
YTpYAHEHO a00 yHeMoxuuBIeHo. Came TOMY CJTiJl yKa3aTy Ha CaMOCTIHHHN XapaKkTep MUX
ITOBHOBa)KEHb Ta HA MOYJIMBICTh BUIIIEHHS OKPEMOi KPUMIHAILHO-IPOIECYaThHOT (PYHK-
1ii — IPOBEICHHS CIIIUMX JIiHl 3 METOO 3a0e3IeUeHHs JI0Ka3iB, sKa 32 CBOEK) BEKTOPHICTIO
BiJIPI3HSAETHCA 1 BiJl QYHKIIIT CyZTOBOTO KOHTPOIIO, 1 BiJl (DyHKIIIT 3a0e31eueHHs] 3aKOHHOCTI
Ta OOrpYHTOBAHOCTI OOMEXEHHS TpaB Ta 3aKOHHHX CBOOOJ yYaCHHKIB KPHUMiIHAIHLHOTO
MPOBaPKEHHS Ta IHIIHX 0Ci0.

Bucnoexu. TakuM 4uHOM, MOJKHA BHIIUTHTH TPU KPUMiHAJIHHO-TIPOIIECYaNIbHI (PYHKITIT
CITiT90To cyaui: GYHKIIiA 3a0e3MeueHHs 3aKOHHOCTI Ta 00rpyHTOBAHOCTI OOMEKEHHSI ITpaB
Ta 3aKOHHHUX CBOOOJ] YYaCHHKIB KPUMIHAJILHOTO MPOBAPKEHHS Ta IHIINX 0Ci0; CymoBUil
KOHTPOJIb; PYHKITiSI IPOBEIEHHS CIIIUNX il 3 METOIO 3a0€3TeUeHHS JOKAa3iB.
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THE FUNCTIONAL FOCUS OF THE INVESTIGATING JUDGE ACTIVITY

Glovyuk 1. V.

National University «Odesa Law Academy», Odesa, Ukraine

This article deals with theoretical and practical problems of determining of investigating judge’s function.
It is defined that investigating judge’s authority is only beyond the judicial control, and functional features of
judge’s activities, including his/her existing authorities, is not monofunctional.

The investigating judge’s authorities in criminal proceedings according to the Criminal Procedural Code
of Ukraine (2012) can be classified by objective criteria into the following groups: 1) permitting authority
(related to solving of questions on investigative actions that restrict the person’s constitutional rights, and 2)
authority of legality ensuring and validity of criminal procedural coercion applying, and 3) authority of judicial
control execution (in the narrow sense), and 4) authority of evidences providing in criminal proceedings, and
5) authority related to international cooperation, and 6) auxiliary authority.

It is supported and justified additionally the view of the different areas of legal nature of an investigating
judge in pre-trial proceedings. Judicial activities in pre-trial proceedings are certain, miscellaneous in its legal
nature; an activity that is manifested in several areas, which are functions of criminal proceedings of the
investigating judge.

Authorities of evidences securing in a separate criminal procedural function of the investigating judge are
pointed out, whereas this kind of activity of the investigating judge has a specific subject — ensuring of the
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admissibility of evidences to be used in the proceedings. The essence of the investigating judge ‘s authorities of
the evidences is that the investigating judge personally conducts the investigative actions or admits it necessary
to carry out it for ensuring that the evidences can not be obtained by the parties or a party or it is difficult to get
them. Herewith the interrogations conducted by the investigative judge are judicial evidences and used in the
trial, including the rationale for judgment.

Three features of criminal procedural functions of investigating judge are distinguished: a function of
legality providing and validity of restriction of rights and freedoms of criminal procedural parties and other
persons; a court control; a function of investigation aimed at evidences providings.

Key words: investigating judge, authority, criminal procedural function, court control, providing of
evidences.
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